UNI TED STATES BANKRUPTCY COURT
WESTERN DI STRI CT OF NEW YORK

PH LI P WH TE and Case No. 89-12820 K
PATRI CI A WHI TE

Debt or s

DECI SI ON AND ORDER SUSTAI NI NG OBJECTI ON TO SECURED CLAI MS

| nt roducti on

There is authority from other Districts to the effect
that if a Chapter 13 debtor agrees to pay the value of collateral
(or, because of 11 U S C 8§ 1322(b)(2), the full anpbunt of a
nortgage claim as a secured claim and then |ater endeavors to
surrender the collateral after it has declined in value, and
endeavors to re-classify the debt as unsecured by neans of a plan
nmodi fication under 11 U S C 8§ 1329, the binding effects of 11
U S. C 8§ 1327 condemm the effort to failure. Some hol dings to that
effect regrettably contained |anguage that extended beyond the
facts then at Bar, and have spawned this Contested Matter.

For today the table is turned. The |lender in the case at
Bar seeks to hold the Debtors to their promse to pay the | ender's

secured clainms in full despite the fact that the |ender has
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repossessed the collateral and sold it at a value somewhat |ess
than the total of allowed secured clains as fixed by the Plan and
Order of Confirmation, whereby the Debtors had agreed to pay the
secured clains in full.

Were it not for the cases whose | anguage extended beyond
their holdings, it would likely be beyond doubt that a creditor
that elects to repossess the collateral to sell it has elected to
rely upon the collateral with regard to the "secured cl aim and may
enforce the deficiency as an unsecured claimonly. But those cases
are cited today in an effort to persuade the Court that when the
Debtors in this case agreed in their Chapter 13 plan to pay the
lender's secured <clains in full, they were in essence
"guar ant eei ng" that value to the | ender despite the fact that three
years |l ater and still | aboring under the Chapter 13 plan, unable to
continue to nmake the paynents called for on the |oan, the Debtors
suffered the repossession of the manufactured hone by the | ender
and the lender's sale thereof (nore than a year after that) at a
price which left $18,000 renmamining unpaid on the purchase

obligation,! of which nearly $1700 is in secured clains which were

The val ue of the hone at the tine of confirmation was set
at $35,000, and the sale price after repossession was in fact
$35,000; but with accrued interest, clean-up expenses, | egal
expenses, and ot her expenses, the total obligations to the | ender
secured by the nobile home were all egedly $18, 000 hi gher than the
$35, 000 i ndebt edness whi ch the Debtors believed existed at the
time of confirmation four years earlier. Although the creditor
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to be paid in full under the plan. The question now before the
Court is whether that $1700 must be paid in full as a secured
claim or may be paid only 5%al ong with other unsecured cl ai rs now
that the collateral is gone.

For some reason not known to the Court, the | ender
did not obtainrelief fromthe automati c stay before di spossessing
the Debtors and selling their manufactured home. For sonme reason
al so not known to the Court, the Debtors have not protested this
possi bl e violation of the automatic stay. But for the paynent of
unsecured clains, the Debtors claimto have conpleted their plan,
and they require resolution of the unsecured clains so that they
may conplete their plan and obtain their Chapter 13 discharge.
(I ndeed, they believe that they have overpaid the | ender, and that

they are entitled to a refund.)

Di scussi on

Al t hough (as expl ained bel ow) sone courts consider the

present gquestion to be one of construction of that provision of the

now agrees that the $35,000 proceeds nust be applied first to the
clainms filed as secured (and I would so rule, in any event),

t hose secured clains totalled $36,697.84 (as discussed in a
separate decision unrelated to today's hol ding).
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Bankrupt cy Code that governs "reconsideration of clains”" (11 U. S. C
8 502(j)), and others consider it to be a matter for construction
of provisions governi ng post-confirmation nodification of plans (11
US C 8 1329), the present Court considers today's issue to be a
matter of common sense, common | aw, and custom and practice that
formthe foundation of notions under Section 362(d) seeking orders
for relief from automatic stay, and of the orders granting such
nmotions. (Al though the notion was not made in this case, and no
order was granted, the Court will treat this natter as if these
customary requirenents had been observed.)

When debtors utilize 11 U . S.C. 8§ 1325(a)(5)(B) they are
electing to retain their honme (or car, or boat, or other
collateral) and to pay the present value of the full fair val ue of
the collateral to the creditor over the life of the plan, also
acknowl edging that the lender is to retain the lien on the
property. The debtor could alternatively surrender the coll ateral
to the secured creditor in full satisfaction of the creditor's
"secured" claim relegating the creditor only to "unsecured" status
as to any deficiency (11 U S C 8§ 1325(a)(5)(Q). Because 11
U S C § 1327 states that the provisions of the confirnmed plan and
the Order of Confirmation "bind the debtor"” (as well as the
creditor), the creditor here objects to the Debtors' effort to

"swtch" from (a)(5)(B) treatnment of the creditor to (a)(5)(C
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treatment years into the Plan, after the repossessi on and resal e of
t he manuf actured hone.

What is omtted in the creditor's analysis at bar, and
overl ooked in the Debtors' analysis,? is the fact that when a 11
US C § 362(d) notion is properly made and granted, it is usually
explicitly recognized (and always inplicitly recognized) that the
grant of the notion relegates the parties to their State Law
rights. Plans and Orders confirmng them do not extinguish al
pre-existing contractual rights and renmedi es bet ween t he Debt or and
a secured creditor.

When this Court grants notions to |ift stay to permt
repossession or foreclosure it does not direct the Debtor to turn
over the property to the | ender, and does not supplant State Law
protections for the Debtor regarding notice, redenption, or the
Iike. Contract terns that govern the relationship between the
Debtor and the creditor, that m ght enure to the benefit of either,
are not abrogated. It is at least inplicit, if not explicit, in
orders lifting the stay, that (1) the Debtor has lost the
antici pated benefit of retention of the collateral - which was the

"quid pro quo" for the Debtors' promse to pay 100 cents on the

2The attorney currently representing the Debtor is not the
attorney who represented the Debtor at the tinme of confirmation
or at the tine of repossession and resale of the Debtors
manuf act ured hone.
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dollar on the full fair market value of the collateral (regardl ess
of how nuch | ower than that value the creditor m ght have received
had the Debtor sinply surrendered it to the creditor at the tine of
confirmation) - that (2) the intentions of the Plan cannot be
realized, and that (3) the Plan or the Order confirmng it, nust be
adj usted accordingly.

When a debtor elects to retain the property and therefore
provide for the lienor to "retain its lien," all incidents of the
lien and the relationship between the parties (e.g. duty to
mai ntain i nsurance) remain intact. It is only theright to enforce
the lien that is inpaired, as well as the paynent conditions that
trigger the right of enforcenment. A good faith debtor does not
t her eby becone a guarantor of the full amount of the debt or of the
value set at the tinme of confirmation (which value is largely
dependent on such neasures as NADA book value). At the tinme of
repossession, the value of the collateral m ght be higher or | ower.
If the creditor had succeeded in obtaining higher than that
estimat ed val ue upon repossessi on and resal e, the Debtor coul d not
claimentitlenent to that excess unless the creditor would be paid
nmore than in full on the total outstandi ng bal ance secured by that
collateral. The lien that the secured creditor retains by virtue
of 11 U S.C. 8§ 1325(a)(5)(B) is precisely what a lien is expected

to be at conmmon law. It is a lien on the property, nothing nore
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and nothing less, which lien is defined by the contract terns and
by state or federal non-bankruptcy | aw

The Debtors' promse to pay 100 cents on the dollar on
the creditor's claim does not supplant these rights; it nerely
recogni zes them Thus, it is a promse that is conditioned on the
Debtors' ability to retain the collateral. Wen an order of this
Court denies the Debtors such retention, or acknow edges the
Debtors' inability to retain the collateral, it is necessarily
inplicit and understood that the creditor's clains will be "deened
anended" accordingly. (Equally supportable is the notion that such
consequences of Orders Lifting Stay are inplicitly recognized in
our customary Plans and Confirmation Orders thenselves. There is
no need to determ ne whether these basic understandings lay in
between the lines of the Plans and Confirmati on Orders, or between
the lines of Orders Lifting Stay.?3)

Quite sinply, there is probably no circunstance under
which this Court would grant any order to lift stay to take away

the good-faith Debtors' hone in a Chapter 13 proceedi ng, but al so

The Pl an, as usual, sinply says "Hol ders of allowed secured
clains shall retain the liens securing such clains and shall be
paid as follows: 100 percent of their clainms as allowed by the
court.” The Confirmation Order is silent as to any nortgage
obligations other than arrears, since the paynents were to be
made "outside" the Plan. Surely, this standard cryptic, but
wel | -under stood treatnment of secured clains does not fail to
carry its own common-sense inplications.
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order that the creditor collect 100 cents on the dollar on any
unsecured deficiency claim (If the Debtor will be required to pay
the full debt in any event, the Court would at the least let the
Debt or control the sale of the collateral.)

The concern of sone courts wth the fact that plan
nmodi fi cati ons under section 1329 nay only address the anmounts to be
paid, and may not be used to reclassify a secured claim as an
unsecured claim is msplaced. To the extent, if any, that today's
hol di ng nmust be reconciled with 8 1329 it may sinply be said that
after repossession and sale the secured claim is sinply being
"valued to 0" and the anbunts to be paid on the secured clains are
being reduced to O, while the unsecured claimis being nodified
upwardly if necessary.*

Concerns regardi ng the proper interpretation of 11 U. S. C
8 502(j) are simlarly msplaced. However sparsel y-worded and
routine our Orders lifting stay m ght sonetinmes be, they are not
vacuous. They are |laden with sensible and necessary i nplications,
as above.

Wth one exception, the cases cited by the | ender are not

to the contrary. Inre Stone, 91 B.R 423 (Bankr. N.D. Chio 1988);

In re Jock, 95 B.R 75 (Bankr. M D. Tenn. 1989); In re Sharpe, 122

“See In re Frost, 96 B.R 804 (Bankr. S.D. Chio 1989).



Case No. 89-12820 K Page 9

B.R 708 (E.D. Tenn. 1991); and In re Holt, 136 B.R 260 (Bankr.
| daho 1992) all involved efforts by the Debtor to surrender the
collateral to the |ender, whether the lender wanted it or not.
They focused on the interplay between 8 1327 and 8 1329 and they
split on the issue of the Debtor's right to nodify in such
i nstances. Here, repossession was the creditor's el ection.

The case of In re Anderson, 153 B.R 527 (Bankr. M D.
Tenn. 1993), focused on that difference -- an election by the
| ender to repossess as opposed to an effort by the Debtor to force
a change. That case upheld the Debtor's effort to nodify the Pl an.
(I't may be that sone 11 U.S.C. 8 554 Orders of Abandonnent, and the
like, carry inplications |like those of lift-stay orders, or that
such inplications even as to abandonnents may be found in the Plan
and Confirmation Order itself (see footnote 3).) The present Court
| eaves the question of whether the creditor's electionis or is not
deci sive for another day.

The court Inre Abercronbie, 39 B.R 178 (Bankr. N. D. Ga.
1984) seens to be at odds with today's holding, and the present
Court respectfully believes that that Court has failed to give
appropriate weight to the creditor's decision to seek repossession

and to the court's own decision to lift the 8§ 362(a) stay.
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Concl usi on

This Court holds that once the 8 362(d) Oder lifting
stay was granted, any and all deficiencies as to the cl ai ns secured
by that collateral were (after sale) rendered unsecured, and the
| ender was obliged to advise the Chapter 13 debtors of the results
of the sale so that the creditor's clains and the Plan paynents
coul d be adj usted accordingly. Any Chapter 13 paynents recei ved by
the lender on the "secured" clains after the date of sale are
recoverable by the Chapter 13 trustee for the benefit of all
creditors (by hastening paynent) and the debtors.?®

The remaining issues in this case will be addressed in a
separ ate deci sion

SO ORDERED.

Dat ed: Buf f al o, New Yor k
June 27, 1994

°The | ender now argues that the Debtors have stipulated to
an $18,001. 32 "secured" balance in the "stipulated facts" upon
whi ch the present notion was decided. The essence of the
Debtors' present notion is to deny the existence of any remaining
"secured claim" The | anguage of the stipulation in question
nmost certainly does not bespeak a present intention to
acknow edge an $18, 000 secured obligation. (Stipulations are to
be interpreted in accord with the intentions of the parties.)
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U. S. B. J.



